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CASE  SUMMARIES: 


AEVERSE  ACTIONS 

DONNA  C.  DAVIES  v.  O.S.  DEPARTMENT  OF 
AGRIOJLTIJRE  (Docket  No.  SF0752090R5) 
April  "R,"  1980 

Appellant  was  suspended  for  in  days 
for  alleged  negligence  in  the 
performance  of  her  duties  and  improper 
disposal  of  government  equipment.  In 
the  initial  decision,  the  presiding 
official  sustained  the  suspension. 

Appellant  petitioned  for  review  and 
argued  that  the  agency  had  failed  to 
prove  its  case  by  a preponderance  of 
the  evidence.  The  Board  said  that  the 
issue  raised  was  whether,  and  to  what 
extent,  documentary  evidence  was 
sufficient  to  satisfy  the  burden  imposed 
on  the  agency  to  prove  its  case  by  a 
preponderance  of  the  evidence.  The 
Board  granted  the  petition  for  review 
since  appellant's  arguments  raised 
serious  evidentiary  questions  that 
warranted  a review  of  the  record. 

The  Board  found  that  although  the 
agency  charged  appellant  with  improper 
disposal  of  government  equipment, 
willful  refusal  to  perform  certain 
duties,  and  negligence  in  the 
performance  of  such  duties,  the  agency 
failed  to  present  any  witnesses  who 
had  personal  knowledge  of  the  charges. 
The  Board  found  that  the  evidence  of 
record  supported  only  one  of  the  ten 
charges. 

Accordingly,  the  Board  concluded  that 
appellant's  suspension  did  not  promote 
the  efficiency  of  the  service  and 
ordered  the  agency  to  rescind  the 
suspension.  The  initial  decision  was 
reversed . 


DOOGLAS , Curtis  v.  Veterans 


Administration,  Joseph  E.  Cicero 

v. 

Veterans  Administration,  Douglas 

C. 

Jackson  v.  Department  of  the  Air  Force, 

James  K.  Anderson  v.  Department  of 

the 

Air  Force,  Luis  A.  Jimenez 

v . 

Department  of  the  Army,  John  Nocifore 

v.  Department  of  the  Navy,  John  Dennis 

v.  Department  of  the  Navy  (Docket  No. 
AT0752C*9006 ) 

April  in,  1QR1 

The  Board  has  decided  that  it  has  the 
authority  to  mitigate  penalities  when  it 
determines  that  the  agency  imposed 
penalty  is  clearly  excessive, 
disproportionate  to  the  sustained 
charges,  or  arbitrary,  capricious  or 
unreasonable.  It  has  also  resolved  a 
number  of  related  subsidiary  issues. 

The  Board  considered  whether  the 
preponderance  of  the  evidence  standard 
applies  only  to  an  agency's  burden  in 
proving  the  actual  occurrence  of  the 
alleged  employee  conduct  or  "cause" 
which  led  the  agency  to  take 
disciplinary  action,  or  whether  that 
standard  applies  as  well  to  an  agency's 
selection  of  the  particular  disciplinary 
sanction.  It  determined  that,  insofar  a 
an  agency's  decision  to  impose  the 
particular  sanction  rests  upon 
considerations  of  fact,  those  facts  must 
be  established  under  the  preponderance 
standard  and  the  burden  is  on  the  aqency 
to  establish  them.  It  explained  the 
agency  and  employee  burdens  in  this 
regard  as  follows:  An  aqency  may 

establish  a prima  facie  case  supporting 
the  appropriateness  of  its  penalty  by 
presenting  to  the  Board  evidence  of  the 
facts  on  which  selection  of  the  penalty 
was  based,  a concise  statement  of  its 
reasoning  from  those  facts  or 
information  otherwise  sufficient  to  show 
that  its  reasoning  is  not,  on  its  face, 
inherently  irrational,  and  by  showing 
that  the  penalty  conforms  with 


applicable  law  and  regulation.  When  no 
issue  has  been  raised  concerning  the 
penalty,  such  a prima  facie  case  will 
normally  suffice  to  also  meet  the 
agency's  burden  of  persuasion  on  the 
appropriateness  of  the  penalty. 
However,  when  the  appellant  challenges 
the  severity  of  the  penalty  or  when  the 
Board's  presiding  official  perceives 
genuine  issues  of  justice  or  equity 
casting  doubt  on  the  appropriateness  of 
the  penalty  selected  by  the  agency,  the 
agency  will  be  called  upon  to  present 
such  further  evidence  as  it  may  choose 
to  rebut  the  appellant's  challenge  or  to 
satisfy  the  presiding  official. 

The  Board  made  it  clear , however , that 
the  appropriateness  of  a penalty,  while 
depending  upon  resolution  of  questions 
of  fact,  is  by  no  means  a mere  factual 
determination  and  that  such  a decision 
also  involves  the  application  of 
administrative  judgment  and  discretion. 
With  respect  to  the  agency's  exercise  of 
judgment  and  discretion,  the  Board  said 
that,  in  addition  to  determining  that 
the  exercise  met  procedureal 
requirements,  it  would  review  the 
agency's  penalty  selection  tc  be 
satisfied:  (1)  that  on  the  charges 

sustained  by  the  Board,  the  agency's 
penalty  is  within  the  range  allowed  by 
law,  regulation,  and  any  applicable 
table  of  penalties,  and  (2)  that  the 
penalty  was  based  on  a consideration  of 
the  relevant  factors  and  that  there  has 
not  been  a clear  error  of  judgment.  In 
making  such  determination,  the  Board 
allowed  that  it  must  give  due  weight  to 
the  agency's  primary  discretion  in 
exercising  the  managerial  function  of 
maintaining  employee  discipline  and 
efficiency,  recognizing  that  its  (the 
Board's)  function  is  not  to  substitute 
its  judgment  for  management's  but  to 
assure  that  managerial  judgment  has  been 
properly  exercised  within  tolerable 
limits  of  reasonableness. 

On  the  subject  of  what  the  agency 
decision  notice  must  say  about  a 
penalty,  the  Board  counseled  that, 
although  there  is  no  requirement  that 
the  decision  notice  contain  information 


demonstrating  that  the  agency  has 
considered  all  mitigating  factors  and 
has  reached  a responsible  iudgment  that 
a lesser  penalty  is  inadequate,  a 
decision  notice  which  does  demonstrate 
such  reasoned  consideration  may  be 
entitled  to  greater  deference  from  the 
Board  as  well  as  from  the  courts.  It 
added  that  aggravating  factors  on  which 
the  agency  intends  to  rely  for 
imposition  of  an  enhanced  penalty,  such 
as  a prior  disciplinary  record,  should 
be  included  in  the  advance  notice  of 
charges  so  that  the  employee  will  have  a 
fair  opportunity  to  respond  to  those 
alleged  factors  before  the  agency's 
deciding  official. 

The  Board  listed  a number  of  factors 
that  are  relevant  for  consideration  in 
determining  the  appropriateness  of  a 
penalty:  (1)  the  nature  and  seriousness 

of  the  offense,  and  its  relation  to  the 
employee's  duties,  oosition,  and 
responsibilities,  including  whether  the 
offense  was  intentional  or  technical  or 
inadvertent,  or  was  committed 
maliciously  or  for  gain,  or  was 
frequently  repeated;  (2)  the  employee's 
job  level  and  type  of  employment, 
including  supervisory  or  fiduciary  role, 
contacts  with  the  public,  and  prominence 
of  the  position;  P)  the  employee's  past 
disciplinary  record;  (4)  the  employee's 
past  work  record,  including  length  of 
service,  performance  on  the  job,  ability 
to  get  along  with  fellow  workers,  and 
dependability;  (5)  the  effect  of  the 
offense  upon  the  employee's  ability  to 
perform  at  a satisfactory  level  and  its 
effect  upon  supervisor's  confidence  in 
the  employee's  ability  to  perform 
assigned  duties;  (6)  consistency  of  the 
penalty  with  those  imposed  upon  other 
employees  for  the  same  or  similar 
offenses;  (7)  consistency  of  the  penalty 
with  any  applicable  agency  table  of 
penalties;  (8)  the  notoriety  of  the 
offense  or  its  impact  upon  the 
reputation  of  the  agency;  (9)  the 

clarity  with  which  the  employee  was  on 
notice  of  any  rules  that  were  violated 
in  committing  the  offense,  or  had  been 
warned  about  the  conduct  in  question; 
(10)  potential  for  the  employee's 


-2- 


rehabilitation;  (11)  mitigating 
circumstances  surrounding  the  offense, 
such  as  unusual  iob  tensions, 
personality  problems,  mental  impairment, 
harrassment,  or  bad  faith,  malice  or 
provocation  on  the  part  of  others 
involved  in  the  matter;  and  (12)  the 
adequacy  and  effectiveness  of 
alternative  sanctions  to  deter  such 
conduct  in  the  future  by  the  employee  or 
others. 

The  Board  cautioned  that  not  all  of 
these  factors  will  be  pertinent  in  every 
case,  and  frequently  in  the  individual 
case  some  of  the  pertinent  factors  will 
weigh  in  the  appellant's  favor  while 
others  may  not  or  may  even  constitute 
aggravating  circumstances.  It  said  that 
selection  of  an  appropriate  penalty  must 
thus  involve  a responsible  balancing  of 
the  relevant  factors  in  the  individual 
case  and  that  its  review  of  an  agency 
imposed  penalty  is  essentially  to  assure 
that  the  agency  did  conscientiously 
consider  the  relevant  factors  and  did 
strike  a responsible  balance  within 
tolerable  limits  of  reasonableness. 

Application  to  Appellants 

CDRTIS  DOUGLAS  v.  VETERANS 
ADMINISTRATION  (Docket  No. 
AT075299006) 

April  10,  1981 

Appellant  was  removed  for  being  absent 
without  leave  for  thirty  minutes,  away 
from  his  duty  station  without 
permission,  and  for  selling  his 
employment  services  to  a physically 
handicapped  employee.  In  selecting 
the  penalty,  the  agency  considered  four 
past  disciplinary  actions  including 
an  admonishment,  a reprimand  and  two 
suspensions,  one  for  5 and  one  for  20 
days,  all  involving  either  being  absent 
without  leave  or  failing  to  report  for 
duty. 

In  the  initial  decision,  the  presiding 
official  sustained  the  action  based 
on  the  evidence  in  the  record. 
Appellant  contended  that  the  penalty 
was  too  severe;  however,  he  did  not 
explain  why  he  believed  it  to  be  too 


severe  nor  did  he  offer  any  evidence 
to  support  his  claim. 

The  Board  found  that  the  offense  in 
this  case  was  serious  because  it  had 
a direct  impact  on  the  agency's  ability 
to  accomplish  its  mission.  The  Board 
said  that  the  record  of  progressive 
discipline  demonstrated  that  appellant 
was  clearly  on  notice  that  unauthorized 
absence  from  his  duty  station  was  a 
serious  offense  and  that  sanctions  less 
severe  than  removal  had  not  been 
successful  in  curbing  appellant's 
misconduct.  The  Board  concluded  that 
the  removal  penalty  was  neither 
arbitrary  nor  unreasonable  and  affirmed 
the  removal  action. 

JOSEPH  E.  CICERO  v.  VETERANS 
ADMINISTRATION  (Docket  No. 
NY075209013) 

April  10,  19R1 

Appellant  was  removed  from  his 
position  for  failure  to  comply  with 
his  supervisor's  instructions  to  remove 
boxes  from  a hallway  which  were 
considered  to  be  hazardous  to  elderly 
patients.  Appellant's  prior  disci- 
plinary record,  which  consisted  of  four 
similar  incidents,  was  considered  by 
the  agency. 

In  the  initial  decision,  the  presiding 
official  found  the  action  supported 
by  a preponderance  of  the  evidence. 
Appellant  argued  that  the  lack  of  any 
discipline  against  him  for  several 
months  proved  that  his  removal  did  not 
promote  the  efficiency  of  the  service. 

The  Board  said  that  the  single  charge, 
standing  alone,  although  significant, 
would  not  warrant  removal  because  the 
agency  failed  to  establish  the 
likelihood  of  injury  to  patients  as 
a result  of  appellant's  failure  to 
comply  with  his  supervisor's  directives. 
However,  the  agency  demonstrated  that 
its  imposition  of  lesser  penalties  in 
the  past  failed  to  correct  appellant's 
insubordination,  and  the  record  of 
progressive  discipline  demonstrated 
that  appellant  was  on  notice  regarding 
the  consequences  of  his  failure  to 
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follow  instructions.  The  Board, 
therefore,  concluded  that  the  removal 
penalty  was  neither  arbitrary  nor 
unreasonable  in  light  of  all  the 
circumstances. 

DOUGLAS  C.  JACKSON  v.  DEPAB3MBIT  OF 
THE  AIR  FORCE  (Docket  No? 
DE075299003) 

April  10,  1981 

Appellant  was  removed  for  deliberate 
misrepr esena t ion  because  he  had 
submitted  false  evidence  in  order  to 
prove  college  nightclass  enrollment 
so  that  he  might  obtain  a day-shift 
assignment.  The  agency  also  considered 
four  elements  of  appellant's  past 
disciplinary  record  in  determining  the 
penalty. 

In  the  initial  decision,  the  presiding 
official  found  that  the  charge  was 
supported  by  a preponderance  of  the 
evidence  and  affirmed  the  agency  action. 
Appellant  did  not  deny  the  charge,  but 
requested  consideration  of  his  age  (22) 
and  assured  the  agency  of  no  further 
wrongdoing . 

The  Board  said  that  the  likelihood 
of  rehabilitation  must  be  viewed  in 
light  of  appellant's  past  actions  in 
support  of  mitigation.  In  this  case, 
appellant's  promise  that  he  would  not 
engage  in  future  prohibited  conduct 
was  insufficient  to  outweigh  other 
factors  which  indicated  otherwise. 
The  Board  noted  that  appellant  had 

repeatedly  been  warned  about  such 
conduct,  and  due  to  the  number  of 
disciplinary  actions  during  two  years 
of  employment,  the  agency  reasonably 
concluded  that  the  likelihood  of 

rehabilitation  was  too  remote  to  warrant 
mitigating  the  penalty.  Accordingly, 

the  Board  found  that  the  agency  did 

not  act  arbitrarily  and  the  penalty 
of  removal  was  not  unreasonable. 


JAMES  K.  ANDERSON  v.  DEPARTMENT  OF 
THE  AIR  FORCE  (Docket  No. 
AT075209029) 

April  10,  1981 

Appellant,  a veteran  with  24  years 
of  civilian  government  service,  was 
removed  for  failure  to  properly  request 
leave  for  a period  consisting  of  15 
days,  during  which  time,  he  was  absent 
from  duty  due  to  a chronic  medical 
problem  from  which  he  had  been  suffering 
since  1975.  In  deciding  to  remove  him, 
the  aqency  considered  two  previous  10- 
day  suspensions  that  related  to  absences 
arising  from  appellant's  medical 
condition. 

In  the  initial  decision,  the  presiding 
official  sustained  the  charges.  The 
Board  found  that  under  the  particular 
circumstances  of  this  case,  the  agency 
had  not  carried  its  burden  of 
demonstrating  that  the  removal  was 
reasonable.  The  agency,  presented  no 
evidence  to  establish  the  impact  of 
appellant's  failure  to  properly  request 
leave  on  the  accomplishment  of  the 
agency  mission.  The  Board  concluded 
that,  in  the  absence  of  any  readily 
apparent  adverse  impact  on  the  agency, 
the  seriousness  of  the  offense  must 
be  discounted;  however,  this  does  not 
mean  that  the  agency  may  not  discipline 
the  appellant  for  failing  to  adhere 
to  the  established  procedures  for 
reporting  his  absences.  Accordingly, 
the  Board  ordered  the  agency  to  reverse 
the  removal  action  and  to  substitute 
in  its  place  a thirty-day  suspension. 

LUIS  A.  JIMEMEZ  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  NY075209018  ) 
April  10,  1981 

Appellant  was  removed  for  unauthorized 
use  of  a government-owned  vehicle. 
In  deciding  to  remove  appellant,  the 
agency  considered  his  written  and  oral 
pleas  in  mitigation,  which  included; 
(1)  this  was  his  first  offense;  (2) 
he  was  not  responsible  for  the  accident 
that  occurred  to  the  vehicle;  (3)  he 
wanted  to  make  the  Federal  service  his 
career;  (4)  he  had  four  children  to 
support  and  he  was  heavily  in  debt; 
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(5)  his  work  had  always  been 
satisfactory  and  he  was  a dedicated 
employee;  and  (6)  his  four  years  of 
good  service  should  have  been  considered 
in  selecting  the  penalty. 

The  Board  found  that  all  the 
mitigating  factors  raised  by  the 
appellant  were  proper  matters  for  the 
agency  to  consider  in  selecting  the 
penalty.  In  the  initial  decision,  the 
presiding  official  found  that  removal 
was  appropriate  under  the  circumstances 
and  affirmed  the  removal  action. 

In  his  petition  for  review,  appellant 
reiterated  the  factors  he  considered 
relevant  to  mitigation  but  made  no 
attempt  to  explain  why  a lesser  penalty 
would  be  appropriate.  The  agency  argued 
that  in  cases  such  as  this,  where  the 
relationship  between  the  employee's 
conduct  and  the  adverse  impact  on  the 
accomplishment  of  the  agency  mission 
is  obvious  on  its  face,  it  need  not 
present  evidence  concerning  that 
relationship. 

The  Board  agreed  with  the  agency's 
proposition,  but  said  that  whether  the 
relationship  is  obvious  depends  on  the 
background  and  knowledge  of  the  person 
to  whom  such  an  argument  is  addressed. 
The  Board  said  that  the  agency  bears 
the  burden  of  introducing  evidence  to 
establish  this  fact,  and  had  the  agency 
done  so  in  this  case,  the  agency  would 

have  been  in  a position  to  argue  that 
it  had  grave  doubts  in  appellant's 
ability  to  discharge  his  duties,  that 
the  agency  could  no  longer  rely  on  his 
ability  to  carry  out  his  duties  in  the 
future,  and  that  removal  would  therefore 
be  warranted. 

The  Board  said  that  it  was  unable 
to  determine  whether  the  alleged  facts 
underlying  the  rationale  for  the  removal 
penalty  were  supported  by  a 
preponderance  of  the  evidence,  vacated 
the  initial  decision,  and  remanded  the 
case  to  the  field  office.  The  Board 
noted  that,  in  the  future,  agencies 
will  risk  having  their  selected 


penalties  reduced  if  they  do  not  meet 
the  burden  of  proof  on  the  under lyinq 
factual  issues. 

JOHN  NOT  T FORE  and  JOHN  DENNIS  v. 
DEPARTMENT  OF  THE  NAVY  (Docket  Nos. 
SF075299023  and  SF075299024) 

April  in,  1QP1 

Appellants  were  removed  for  the 
attempted  theft  of  a satchel  of  brass 
fittings  worth  approximately  3600  from 
the  Lonq  Beach  Naval  Shipyard.  The 
presiding  official,  in  the  initial 
decision,  sustained  the  charge  and 
affirmed  the  removal  actions. 

The  Board  noted  that  the  aaency  had 
a policy  of  considering  mitiqatinq 
factors  and  imposinq  the  minimum 
penalty,  but  the  agency  recognized  that 
certain  misconduct,  includinq  attempted 
or  actual  theft  of  government  property, 
warranted  the  penalty  of  removal  for 
the  first  offense. 

Appellants  did  not  deny  the  charge, 
but  claimed  that  they  were  treated 
disparately  as  compared  with  other 
employees  disciplined  for  theft-related 
offenses  in  the  two-year  period 
preceding  their  removals.  The  Board 
found  that:  (1)  the  record  did  not 

support  appellants'  contention  that 
the  agency  practice  was  to  impose 
suspensions  rather  than  removals  for 
theft-related  offenses;  (2)  the  seeming 
disparity  was  adequately  explained  by 
the  agency;  and  (3)  the  agency 
demonstrated  that  its  practice  is  to 
weigh  the  individual  merits  and 
mitigating  factors  applicable  in  each 
instance  of  a theft-related  offense, 
to  arrive  at  a penalty  resulting  from 
reasoned  deliberation  of  those  factors, 
and  that  it  did  so  in  this  case. 
Accordingly,  the  removal  actions  of 
appellants  were  affirmed. 
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WILLIAM  D.  GREENE  v.  DEPARTMENT  Of  TOE 
NAVY  ( Docket  NoT  AT07 520927 ?T 
April  28,  1881 

Appellant  was  removed  for  a third 
offense  of  unauthorized  absence.  In  the 
initial  decision,  the  presiding  official 
affirmed  the  agency  action,  finding  that 
appellant  had  been  afforded  a full 
opportunity  for  rehabilitation  of  his 
alcohol  problem. 

Appellant  petitioned  for  review, 
taking  issue,  among  other  things,  with 
the  findings  of  fact  by  the  presiding 
official  with  relation  to  the  events 
surrounding  his  alleged  unauthorized 
absence.  The  Board  noted  that  it  will 
undertake  review  of  the  presiding 
official's  factual  determinations  only 
when  an  appellant  explains  why  the 
challenged  factual  determinations  are 
incorrect  and  identifies  specific 
evidence  in  the  record  which 
demonstrates  the  errors  as  it  found  in 
Weaver  v.  Department  of  the  Navy, 
MSPB  Order  No.  SF075299017.  The  Board 
found  that  appellant  had  met  his  burden 
of  proof  under  Weaver  and  granted  the 
petition. 

The  Board  found  that  the  agency  did 
not  meet  its  burden  of  proof  on  all 
charges,  since  the  preponderance  of  the 
evidence  did  not  establish  that  the 
agency  did  not  approve  leave  for  one 
doctor's  visit  nor  did  the  agency  deny 
appellant's  request  for  leave  on  the 
following  day. 

Accordingly,  the  initial  decision  was 
vacated,  the  agency  action  was  reversed, 
and  the  Board  ordered  that  appellant  be 
reinstated  to  his  former  position. 

MARTIN  A.  HEIL  v.  UNITED  STATES 
POSTAL  SERVICE  (Docket  No. 
AT07528010052) 

April  28,  1881 

Appellant  was  reduced  in  grade,  an 
action  that  he  alleged  he  was  coerced 
into  requesting.  Appellant  also  alleged 
that  the  reasons  for  the  agency's  action 
were  that  he  had  made  statements  to 


other  employees  which  were  perceived 
as  disloyal  by  his  supervisor. 

The  agency  responded  by  statinq  that 
no  agency  action  had  been  proposed  or 
taken  against  appellant  and  said  that 
the  appeal  should  be  dismissed  for  lack 
of  jurisdiction.  The  presiding 
official,  basing  his  findings  on  the 
written  submissions  of  the  parties, 
agreed  and  dismissed  the  appeal. 

In  his  petition  for  review,  appellant 
contended  that  the  presiding  official 
erred  in  denying  his  right  to  a hearing, 
which  he  specifically  requested  in  a 
letter  to  the  Board's  field  office. 
The  agency  responded  by  saying  that 
the  appellant  first  had  to  prove  that 
the  Board  had  jurisdiction  before  he 
was  entitled  to  a hearing. 

The  Board  granted  the  petition  for 
review,  reversed  the  initial  decision, 
and  remanded  the  case  to  the  field 
office  for  the  purpose  of  affording 
appellant  a hearing  on  the  issue  of 
the  voluntariness  of  the  reduction  in 
grade.  The  Board  noted  that  the 
presiding  official  erred  in  finding 
that  appellant  did  not  request  a hearing 
and  said  that  appellant's  allegations 
were  non-fr  ivolous  and  that  there  were 
disputed  factual  issues  that  would  best 
be  resolved  by  a hearing. 

HELEN  T.  HOLT  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  AT075208286) 
April  23,  1881 

Appellant  was  removed  based  on  the 
undisputed  fact  that  due  to  an  iniury, 
she  had  not  reported  for  duty  since 
April  15,  1979,  and  could  give  the 
agency  no  date  by  which  she  could 
reasonably  expect  to  return.  In  the 
initial  decision,  the  presiding  official 
reversed  the  agency  action,  finding 
that  the  agency  had  not.  supported  the 
cited  reasons  for  not  granting  appellant 
leave  without  pay  from  October  4,  1979 
to  April  4,  1980,  and  stated  that  the 
agency  should  have  required  appellant 
to  take  a f itness-for-duty  examination 
and  then  taken  one  of  the  following 
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actions:  (1)  removed  her  for  physical 

unfitness  for  duty;  (2)  applied  for 
disability  retirement  on  her  behalf; 
or  (3)  ordered  her  to  return  to  duty. 

The  agency  petitioned  for  review  and 
the  Office  of  Personnel  Management 
intervened,  asserting  that  the  initial 
decision  was  not  in  accordance  with 
established  law  and  policy.  5 C.F.R. 
120.115(b) . 

The  Board  granted  the  petition  for 
review,  vacated  the  initial  decision, 
and  affirmed  the  agency's  action.  The 
Board,  in  Desiderio  v.  Department 
of  the  Navy,  MSPB  Docket  No. 
PH07528010076  (November  17,  1980),  held 
that  the  authorization  of  leave  without 
pay  is  a matter  of  administrative 
discretion;  that  employees  cannot  demand 
that  they  be  granted  leave  without  pay 
as  a matter  of  right;  and  said  that  the 
finding  of  the  presiding  official  that 
the  agency  had  failed  to  support  its 
reasons  for  not  granting  leave  without 
pay  was  erroneous.  The  Board  found 
that  the  agency  was  acting  within  the 
bounds  of  discretion  and  authority  in 
denying  appellant  further  leave  without 
pay,  and  appellant's  unauthorized 
absence  from  October  4,  1979  through 

April  18,  1980,  formed  a sufficient 

basis  for  her  removal.  The  Board  also 
said  that  the  presiding  official's 
suggested  course  of  agency  action 
appeared  untenable  because  the  medical 
evidence  appeared  insufficient  to 
support  an  agency  action  to  remove 
appellant  for  physical  inability  to 
perform  her  duties  or  to  apply  for 
disability  retirement  on  her  behalf. 
Furthermore,  appellant  at  no  time 
expressed  that  she  was  able  to  report  to 
duty  nor  could  she  estimate  when  she 
might  be  able  to  do  so. 


HARVEY  JACKSON,  JR.  V.  DEPARTMENT  OP 
NAVY  (Docket  No.  PH 07529010  1 ] 5 ) 
April  27,  1981 

Appellant  was  removed  because  of 
unauthorized  absences.  In  the  initial 
decision,  the  presidinq  official  found 
that  the  agency  failed  to  prove  its 

charges  by  a pr eponder ance  of  the 
evidence  and  reversed  the  aqency 
action. 

The  agency  petitioned  for  review, 
contending  that  the  decision  was  based 
on  erroneous  interpretation  of  statute 
and  regulations.  The  agency  contended 
that  the  presiding  official  quoted  5 
U.S.C.  <5707,  pertaining  to  sick  leave 
accrual  and  accumulation,  and  5 C.F.R. 
<57(1. 401(b),  relating  to  the  entitlement 
of  the  employee  to  sick  leave,  and 
ignored  other  pertinent  regulations. 
The  agency  also  asserted  that  appellant 
failed  to  meet  the  three-hour 
notification  period  regarding  sick  leave 
and  that  there  was  no  evidence  to 
support  the  finding  that  extenuating 
circumstances  existed  to  warrant  a 
waiver  of  the  notification  period,  as 
provided  in  the  collective  bargaining 
agreement. 

The  Board  denied  the  petition  for 
review,  but  reopened  the  case  pursuant 
to  its  authority  under  5 C.F.R. 
1201.117(c)  and  affirmed  the  initial 
decision  as  modified.  The  Board  said 
that  even  if  an  agency  has  discretion 
to  deny  sick  leave  under  certain 
circumstances,  there  was  no  error  by 
the  presiding  official  under  the 
circumstances  of  this  case.  The 
presiding  official  found  that  appellant 
presented  sufficient  evidence  to 
document  his  illness  and  to  require 
waiver  of  the  three-hour  notice  period. 
Since  that  finding  is  tantamount  to 
a determination  that  the  agency 
improperly  denied  appellant's  request 
for  sick  leave,  the  Board  said  that 

the  presiding  official  properly  found 
that  the  agency  failed  to  prove  its 

action  by  a preponderance  of  the 
evidence.  In  Re  William  F.  Van 
Sciver , 1 MSPB  94. 
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CHARLES  R.  JOHNSTON  v.  GOVERNMENT 
PRINTING  OFFICE  (Docket  No. 
DC075209003) 

April  15,  19R1 

Appellant  was  terminated  for  alleged 
submission  of  a fraudulent  claim  for 
compensation  due  to  an  injury  sustained 
on  the  job  and  for  unauthorized 
absences  totaling  approximately  96  days. 
In  the  initial  decision,  the  presiding 
official  found  that  the  agency  had 
failed  to  prove  that  the  appellant's 

claim  was  fraudulent.  However,  the 
presiding  official  interpreted  reason 
number  one  of  the  proposal  letter  as 
containing  an  additional  charge  and 
sustained  this  charge,  and  he  found 
that,  as  modified  by  his  findings, 
charge  number  two  was  sustained. 

The  Board  said  that  the  issue  was 
whether  the  agency  was  charging 
appellant  in  reason  number  one  of  the 
proposal  letter  with  two  charges — 
notoriously  disgraceful  conduct  and 
fraud — as  the  presiding  off iciaT 
concluded.  The  Board  granted  the 
petition  for  review  to  consider  this 
issue. 

The  Board  noted  that  the  first  charge 
was  entitled  "notoriously  disgraceful 
conduct- fraud"  and  said  that  if  the 
agency  had  intended  to  include  more 
than  one  charge,  it  could  have  so 

indicated  by  entitling  the  action 
"notoriously  disgraceful  conduct  and 
fraud,"  or  by  separating  the  charges 
into  separate  reasons. 

The  Board  discussed  the  charge  at 
length  and  noted  that  if  the  agency's 

decision  is  not  supported  by  a 
preponderance  of  the  evidence,  it  may 
not  be  sustained  even  if  some  other 
charge  could  properly  be  supported  by 

the  evidence.  The  Board  said  that  the 
case  must  be  judged  on  the  charge 
brought,  and  the  Board  cannot  adjudicate 
on  the  basis  of  other  charges  that  might 
have  been,  but  in  fact,  were  not  made. 

The  Board  found  that  the  agency 
charged  appellant  with  submission  of 


a false  claim  for  compensation  and  with 
a number  of  unexcused  absences.  The 
Board  found  that  the  agency  failed  to 
prove  the  charges  by  a preponderance 
of  the  evidence  reguired.  The  initial 
decision  was  reversed,  and  the  agency 
was  directed  to  cancel  the  removal 
action. 

JOHN  H.  KERR  v.  NATIONAL  ENDOWMENT 
FOR  THE  ARTS  (Docket  No. 
BN0752R010005) 

April  9,  19R1 

Appellant,  a preference  eligible 
occupying  a Schedule  A position  in  the 
excepted  service,  was  separated,  and  he 
appealed  the  action  to  the  Board's 
Boston  Field  Office.  After  two 
unsuccessful  attempts  at  obtaining  an 
agency  response,  the  presidinq  official 
adjudicated  the  appeal  based  on 
appellant's  representations  and 
submissions.  In  the  initial  decision, 
the  presiding  official  found  that 
appellant  was  entitled  to  appeal  the 
action  under  5 U.S.r.  7511(c)(2)(A). 

Accordingly,  the  agency  was  ordered  to 
cancel  the  action. 

The  agency  then  petitioned  for  review, 
asserting  that  appellant's  separation 
was  carried  out  in  a manner  fully 
sensitive  to  his  fundamental  rights,  and 
submitted  purportedly  new  evidence  in 
support  of  this  assertion. 

The  Board  found  that  the  agency  had 
made  no  attempt  to  satisfy  the  criteria 
for  review.  The  Board  said  that  even  if 
it  were  to  accept  what  is  little  more 
than  a belated  agency  attempt  to  argue 
the  merits  of  the  action,  there  was 
nothing  presented  that  showed  any  error 
in  the  initial  decision.  The  Board  also 
said  that  in  fact,  the  agency  petition 
and  submissions  clearly  established  that 
it  had  not  complied  with  any  of  the 
procedural  requirements  of  5 U.S.C. 
7513.  Accordingly,  the  petition  for 
review  was  denied,  and  the  agency  was 
ordered  to  furnish  evidence  of 
compliance  with  the  initial  decision. 
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BARRY  M.  SIERRA  v.  DEPARTMENT  OF  THE 

ARMY  (Docket  No.  NY075209096) 
April  29,  1981 

Appellant  was  removed  from  his 
position  as  police  officer  based  on  the 
charge  of  bringing  a pistol  onto  the 
installation  and  pointing  it  at  a 
military  policeman  in  a threatening 
manner. 

Appellant  appealed  his  removal  to 
the  Board's  New  York  Field  Office, 
claiming  that  the  whole  incident  was 
a joke  and  that  he  was  carrying  a 
fake  gun  at  the  time.  The  presiding 
official  reversed  the  agency  action, 
concluding  that  the  agency  failed  to 
prove  a major  element  of  its  charges — 
that  a "pistol"  was  used — by  a 
preponderance  of  the  evidence. 

The  Board  granted  the  agency's 
petition  for  review,  noting  that  the 
presiding  official  erred  in  assuming 
that  the  charges  were  based  on  the 
carrying  of  an  unauthorized  firearm 
onto  military  property  rather  than 
misconduct  which  had  the  character istics 
of  an  assault  The  Board  found  that 
the  agency  supported  the  charge  of 
misconduct  by  a preponderance  of  the 
evidence  holding  that  the  agency  was 
not  required  to  establish  that  the  gun 
was  real  to  show  actionable  misconduct 
The  Board  said  the  aqency  only  needed 
to  establish  an  apparent  threat  of 
physical  harm  and  an  attendant 
apprehension,  and  it  was  clear  that 
appellant  acted  irresponsibly  and  in 
disregard  of  his  responsibilities  to 
enforce  the  law  and  set  an  example  in 
the  community.  The  Board  reversed  the 
initial  decision  and  sustained 
appellant's  removal. 

DAMON  H.  STEWART  v,  DEPARTMENT  OF 
JUSTICE  (Docket  No.  SE07528010022) 
April  10,  1981 

Appellant  was  removed  from  his 
position  for  his  refusal  to  accept  an 
offer  of  transfer  of  function. 
Appellant  alleged  that  his  removal  was  a 
result  of  discrimination  based  on 


physical  handicap  and  race,  disparate 
treatment,  and  was  also  taken  in 
reprisal  for  his  filing  an  EBO  complaint 
in  1976. 

In  the  initial  decision,  the  presiding 
official  sustained  the  removal  action, 
finding  that  the  necessity  for  the 
transfer  of  function  was  supported  by 
a preponderance  of  the  evidence.  The 
presiding  official  also  found  that  the 
agency  did  not  err  in  utilizing  transfer 
of  function  procedures  rather  than 
reduction  in  force  procedures  in 
affecting  appellant's  position. 

Appellant  petitioned  for  review  of 
the  initial  decision,  alleqinq  that 
the  aqency  failed  to  properly  apply 
transfer  of  function  procedures  in  his 
case;  that  he  was  accorded  disparate 
treatment  from  that  accorded  other 
employees  whose  functions  were 
transferred;  and,  that  he  was  afforded 
insufficient  time  to  respond  to  the 
notice  of  transfer. 

The  Board  noted  that  in  Brown  v. 
Department  of  the  Air  Force,  MSPB 
Order  No.  DC095199011  at  2 (November 
25,  1980),  it  was  determined  that  an 

agency  may  properly  remove  an  employee 
under  adverse  action  procedures  when 
an  employee  fails  to  transfer  with  his 
or  her  position.  The  Board  said  that 
appellant’s  arguments  represent  mere 
disagreement  with  the  findings  of  the 
presiding  official  and  they  do  not 
establish  misapplication  of  the  proper 
standard  of  proof.  Accordingly,  the 
Board  denied  the  petition  for  review. 

EVIDENCE 

EDWARD  A.  DANKO  v.  DEPARTMENT  OF 
DEFENSE  (Docket  No.  AT0952nQ202 1 
April  29,  1981 

Appellant  was  removed  from  his 
position  for  failure  to  meet  a critical 
element  of  his  performance  standards. 
In  the  initial  decision,  the  presiding 
official  noted  that  the  preponderance 
of  the  evidence  standard  was  applicable 
since  appellant's  removal  was  not  based 
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on  an  appraisal  system  instituted 
pursuant  to  5 U.S.C.  4707,  and  the 
agency  had  proved  only  one  of  the  seven 
charges.  The  presiding  official 
concluded  that  the  agency's  evidence 
was  insufficient  because  appellant's 
work  papers  and  drafts  were  not  included 
in  the  agency  record  and  held  that  the 
agency  failed  to  support  its  case  by 
a preponderance  of  the  evidence. 

The  agency  petitioned  for  review, 
arguing  that  in  similar  cases,  prior 
to  the  implementation  of  the  Civil 
Service  Reform  Act  of  197?!,  it  had  been 
able  to  sustain  such  removal  actions 
by  submitting  the  same  type  of 
evidence. 

The  Board  denied  the  petition  for 
review,  noting  that  the  past 
adjudicatory  practices  of  the  former 
Civil  Service  Commission  are  not  binding 
on  the  Board.  It  noted  that  the 
question  in  this  case  was  whether  the 
evidence  in  the  record  supported  the 
specifications,  and  the  Board  agreed 
with  the  presiding  official  that  it 
did  not.  The  Board  went  on  to  say  that 
the  agency' s arguments  showed  that  it 
misunderstood  the  meaning  of  the 
language  of  5 U.S.C.  7701(c)(1)  which 
states  that  an  agency  must  support  its 
actions  by  a preponderance  of  the 
evidence.  The  Board  noted  that  that 
section  does  not  mean  that  it  will 
advise  an  agency  of  the  evidence  that 
it  should  produce  to  support  its  case. 
It  means  that  the  agency  has  the  burden 
of  providing  "relevant  evidence  which 
a reasonable  mind,  considering  the 
record  as  a whole,  might  accept  as 
sufficient  to  support  a conclusion  that 
the  matter  asserted  is  more  likely  to 
be  true  than  not  true."  5 C.F.R. 
1201.56(c)(2). 

GREGORIO  NATIVIDAD  v.  DEPARTMENT  OF 
AGRICULTURE  (Docket  No.  SF075299070) 
April  22,  1981 

Appellant  was  removed  based  on  charges 
of  failure  to  perform  required  duties 
and  falsification  of  official  government 
records  to  reflect  that  duties  had  been 


performed.  In  the  initial  decision, 
the  presiding  official  found  the  charge 
supported  by  a preponderance  of  the 
evidence  and  affirmed  the  removal 
action.  In  his  petition  for  review, 
appellant  alleged  that  he  did  not 
intentionally  misrepresent  or  falsify 
government  records. 

The  Board  granted  the  petition  for 
review  and  reversed  the  agency  action, 
finding  that  although  the  evidence 
adduced  by  the  agency  may  have  given 
the  agency  reason  to  closely  supervise 
appellant's  work  procedures,  the  record 
did  not  support  the  charges  upon  which 
appellant's  removal  was  based  by  a 
preponderance  of  the  evidence. 

PARTICULAR  BfPLOYMHTT  CATEGORIES 

WELL  S.  YATES  v.  U.S.  POSTAL  SERVICE, 
CATHERINE  RUSSELL  v.  VETERANS 
ADMINISTRATION,  JEAN  R.  WIGGINS  v.  U.S. 
POSTAL  SERVICE  (Docket  No. 
DA075709005) 

April  29,  19R1 

The  Office  of  Personnel  Management 
(OPM)  petitioned  for  review  of  the 
initial  decisions  in  the  appeals  of 
Nell  S.  Yates  and  Jean  R.  Wiggins  and 
for  intervention  in  the  appeal  of 
Catherine  Russell. 

The  Board  granted  a motion  of  OPM 
to  consolidate  these  three  cases  which 
involve  the  right  to  appeal  to  the  Merit 
Systems  Protection  Board  from  an 
agency's  alleged  failure  to  restore 
to  limited  duty  an  employee  who  has 
partially  recovered  from  a compensable 
disability  after  more  than  one  year 
from  the  date  on  which  compensation 
began. 

The  Board  discussed  an  employee's 
right  to  restoration  upon  partial 
recovery  under  5 C.F.R.  757.706  and 
957.401(a)(7)  and  concluded  that  as 
of  October  2,  1979,  an  employee  denied 
restoration  under  section  757. 706,  upon 
partial  recovery  from  a compensable 
disability,  at  any  time  may  appeal 
that  denial  to  the  Board  under  section 
757.401(a)(7). 
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Upon  review  of  the  facts  of  each  case, 
the  Board  granted  the  petitions  for 
review  and  affirmed  the  decisions  as 
modified  in  the  cases  of  Catherine 
Russell  and  Jean  P.  Wigqins.  The  Board 
reversed  and  remanded  the  appeal  of 
Nell  S.  Yates. 

PRACTICE  AND  PROCEDURES 

STEVEN  J.  BEADDETTE  v.  DEPARTMENT  OF 
THE  NAVY  (Docket  No.  BN07528010017 ) 
April  20,  1981 

Appellant  was  removed  based  on  two 
sustained  charges  of  theft  of  an  agency 
typewriter  and  concealment  of  a material 
fact  in  connection  with  a supply  storage 
inventory.  Appellant  petitioned  for 
review  of  the  initial  decision  and 
asserted,  among  other  things,  that  he 
was  improperly  denied  the  right  to  a 
hearing. 

The  Board  discussed  at  length  some 
of  the  statutory  provisions  relating 
to  the  time  for  filing  and  deciding 
appeals  and  factors  to  be  considered 
by  presiding  officials  in  deciding 
whether  good  cause  exists  to  waive  the 
deadline  for  requesting  a hearing. 

The  Board  found  that  good  cause  had 
been  shown  for  waiver  of  the  deadline 
for  requesting  a hearing  by  appellant 
and  said  that  the  presiding  official 
had  erred  in  not  granting  the  request. 

The  Board  granted  the  petition  for 
review,  vacated  the  initial  decision, 
and  remanded  the  case  to  the  field 
office  for  a hearing  and 
reconsideration. 

JAMES  B.  NAGEL  v.  DEPARTMENT  OF 
HEALTH  AND  HOMAN  SERVICES  (Docket 
No.  DC04728010786) 

April  9,  1981 

Appellant  was  removed  and  filed  an 
appeal  with  the  Board's  field  office 
three  days  after  the  deadline  for 
filing.  The  agency  moved  to  have  the 
appeal  dismissed  as  untimely.  The 
presiding  official  found  that  the 


appellant  had  failed  to  show  good  cause 
for  waiver  of  the  time  limit  and  aranted 
the  agency's  motion  to  dismiss  the 
appeal . 

Appellant  petitioned  for  review, 
arguing  that  he  had  shown  good  cause 
for  waiver  of  the  20-day  time  limit 
and  that  the  presiding  official  had 
erred  in  her  application  of  5 C.f.r. 
1201.12. 

The  Board  discussed  its  decision  in 
Alonzo  et  al.  v.  Department  of  the 
Air  Force,  MSPB  Order  No.  DA07520901"* 
(November  24,  1980),  in  which  the 

factors  to  be  used  in  considering 
whether  to  grant  an  extension  of  the 
time  limit  for  filing  an  appeal  were 
listed.  The  Board  held  in  Alonzo 
that  if  the  employee  gives  a reasonable 
excuse  for  the  delay,  such  excuse  should 
be  accepted  by  the  presiding  official, 
absent  a showinq  of  substantia) 
prejudice  to  the  agency. 

The  Board  found  that  the  delay  in 
this  case  was  excusable  in  light  of 
its  brevity,  the  extenuating 
circumstances  presented  by  appellant, 
including  unsuccessful  attempts  to 
obtain  legal  representation,  a mistake 
by  the  attorney  whom  he  was  finally  able 
to  retain,  and  financial  and  mental 
stress,  and  the  absence  of  a showing 
of  prejudice  by  the  agency. 
Accordingly,  the  petition  for  review 
was  granted,  the  initial  decision  was 
reversed,  and  the  case  was  remanded 
for  further  proceedings. 

G.  K.  PHILLIPS  v.  UNITED  STATES 
POSTAL  SERVICE  (Docket  No. 
CH07528010164) 

April  27,  1981 

Appellant  was  removed  from  his 
position,  effective  August  8,  1980,  and 
he  appealed  the  removal  in  a letter 
postmarked  September  7,  1980.  The 

presiding  official  informed  appellant 
that  his  petition  for  appeal  had  been 
untimely  filed  and  gave  appellant  an 
opportunity  to  establish  a waiver  of  the 
time  limit. 
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Appellant  cited  as  the  reason  for  the 
delay  that  additional  materials 
requested  by  the  attorney  to  prepare  the 
appeal  were  not  received  until  late 
August  because  the  materials,  which  were 
sent  by  express  mail,  were  addressed 
post  office  to  post  office  rather  than 
to  the  attorney  and,  thus,  were  not 
delivered  promptly.  The  presiding 
official  found  that  appellant  had  not 
shown  good  cause  for  waiver  of  the  time 
limit  and  dismissed  the  appeal  as 
untimely. 

The  Board  cited  Alonzo  v.  Department 
of  the  Air  ForceT  MSPB  Docket  No . 
DA075209013  (November  24,  1980),  wherein 
it  established  criteria  to  be  considered 
when  determining  whether  good  cause  to 
grant  a waiver  of  the  time  limits  for 
filing  an  appeal  exists.  The  Board 
denied  the  petition  for  review,  noting 
that  although  the  appeal  was  filed  just 
six  days  late,  the  actions  of  appellant 
and  his  attorney  were  not  the  actions 
that  reasonably  prudent  people  would 
take  when  they  knew  that  a filing  date 
had  to  be  met. 

REDUCTIONS  IN  FORCE 

MERRITT  O.  CHANCE  v.  FEDERAL  AVIATION 
ADMINISTRATION  (Docket  No. 
DC035199003) 

April  10,  1981 

Appellant  was  detailed  to  another 
position  and  alleged  that:  (1)  his 

detail  to  another  GS-15  position  at 
the  same  pay  level  with  an  unclassified 
set  of  duties  and  responsibilities  was 
part  of  a reorganization;  (2)  reduction 
in  force  (RIF)  procedures  under  5 
C.F.R.  351  were  not  correctly  applied; 
and  (3)  his  detail  as  a result  of  age 
discrimination. 

In  the  initial  decision,  the  presiding 
official  dismissed  the  appeal  for  lack 
of  jurisdiction,  finding  that  there 
was  no  requirement  to  follow  RIF 
procedures  in  this  case  because 
appellant  was  not  released  from  his 
competitive  level  but  remained  the 
official  incumbent  of  his  most  recent 
position  while  on  detail. 


In  his  petition  for  review,  appellant 
asserted  that  the  appeal  was  erroneously 
dismissed  and  submitted  a copy  of  his 
reassiqnment  notice  and  a list  of  other 
persons  who  were  being  reassigned,  both 
of  which  were  offered  as  new  evidence. 

In  denying  the  petition  for  review, 
the  Board  discussed  its  findings  in 
Chleapas  v.  Department  of  Health, 
Education,  and  Welfare,  1 MSPB 
Tn  which  it  held  that  a detail , even 
to  a lower-graded  position,  did  not 
constitute  an  appealable  action.  The 
Board  also  discussed  Brunjes  v. 
Department  of  the  Army,  2 MSPB 
in  which  it  held  that  a reassignment 
of  an  employee  to  a vacant  position 
in  a different  competitive  level  did 
not  require  the  implementation  of  RTF 
procedures  if  the  employee  retained 
the  same  grade  and  pay. 

The  Board  said  that  RTF’  procedures 
were  not  applicable  in  this  case  because 
appellant  was  merely  serving  in  a detail 
and  had  suffered  no  loss  in  grade  or 
pay.  The  Board  noted  that  the  notice 
of  reassignment  was  not  material  to 
the  detail  because  appellant's 
reassignment  was  the  basis  of  a second 
appeal  to  the  Foard,  which  was  dismissed 
without  prejudice  because  of  a prior 
discrimination  complaint  filed  with 
the  agency  in  connection  with  the  same 
action.  The  Board  also  said  that  the 
list  attached  to  appellant's  petition 
was  only  relevant  to  the  claim  of  age 
discrimination  which  the  Board  could 
not  entertain  without  independent 
appellant  jurisdiction.  accordingly, 
the  petition  for  review  was  denied. 

ESTHER  EDMONSTON  AND  ESTELLE 
SAFFELDER  v.  DEPARTMENT  OF  THE 
INTERIOR  (Docket  No.  AT03518010004 ) 
April  28,  1981 

Appellants  were  separated  through 
reduction  in  force  procedures,  and, 
in  the  initial  decision,  the  presiding 
official  reversed  the  agency's  action, 
finding  that  appellants  had  been  denied 
assignment  rights  provided  by  5 C.F.R. 
351.703.  The  agency  petitioned  for 
review  and  the  Office  of  Personnel 
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Management  (OPM)  intervened,  asserting 
that  the  presiding  official  erred  in 
determining  that  appellants,  who  had 
been  full-time  employees,  had  assignment 
rights  to  part-time  positions. 

In  the  initial  decision,  the  presiding 
official  based  his  decision  on  Mallory 
v.  Department  of  the  Army,  MSPB  Order 
No.  AT035109001  (August  22,  1980),  in 

which  the  Board  held  that,  at  the  time 
of  the  actions  therein,  there  was  no 
requirement  in  law  or  regulation  that 
restricted  the  assignment  under  5 
C.F.R.  351.703  of  full-time  employees 
to  less-than-full-time  positions. 
Subsequent  to  the  actions  in  Mallory 
and  the  instant  appeals,  OPM  amended 
5 C.F.R.  351.704(b),  effective  July 
21,  1980,  to  restrict  such  assignments. 

The  Board  denied  the  petition  for 
review,  noting  that  both  the  agency 
and  OFM  failed  to  demonstrate  that  its 
reasoning  in  Mallory  was  erroneous. 

REMEDIES 

CLIFF  CARPENTER,  JR.  and  SPECIAL 
COUNSEL  v. SPREAD  OF  ALCOHOL,  TOBACCO, 
AND  FIREARMS  (Docket  No.  DA075209146) 
April  23,  1981 

Appellant  received  notice  of  the 
agency's  proposal  to  remove  him  based 
on  charges  that  he  had  made  false  and 
defamatory  statements  in  a memorandum 
written  by  him  to  support  his  claim 
for  disability  compensation.  The 
proposed  action  was  mitigated  by  the 
agency  to  a reduction  in  grade  from 
GS— 13 , step  4 to  GS-12,  step  1,  and 
appellant  was  reassigned  from  Dallas, 
Texas  to  St.  Louis,  Missouri.  Appellant 
appealed  the  agency  decision  and  the 
Special  Counsel  intervened,  claiming 
that  the  action  constituted , or  was 
taken  as  the  result  of,  a prohibited 
personnel  practice. 

Prior  to  a determination  on  the  merits 
of  the  action,  the  parties  entered  into 
a stipulated  settlement  whereby  both 
the  appellant  and  the  Special  Counsel 
agreed  to  terminate  all  legal  actions 


arising  from  the  agency  action,  and  the 
agency  agreed  to  modify  appellant's 
reduction  in  grade  from  GS-13,  step  4 to 
GS-12,  step  10,  and  to  note  on 
appellant's  personnel  records  that  the 
action  was  taken  for  the  efficiency  of 
the  service. 

Pursuant  to  the  terms  of  the 
settlement  agreement,  appellant  filed 
an  application  for  award  of  attorney 
fees  with  the  administrative  law  iudge, 
who  denied  the  application  based  on 
the  determination  that  appellant  failed 
to  establish  that  he  was  the  prevailing 
party  and  that  the  award  was  warranted 
in  the  interest  of  iustice. 

In  his  petition  for  review,  appellant 
contended  that  the  order  denying 
attorney  fees  was  contrary  to  the 
implicit  terms  of  the  agreement  and 
that  he  was,  in  substance,  the 
prevailing  party. 

The  Board  said  that  the  issues  in 
this  case  involved  determining  whether 
an  appellant  may  be  a prevailing  party 
for  purposes  of  attorney  fee  awards 
under  5 U.S.C.  7701(g)(1)  when  his  case 
is  settled  prior  to  a determination 
on  the  merits.  The  Board  decided  that 
an  appellant  may  obtain  attorney  fees 
on  the  basis  of  a settlement  agreement 
if  he  or  she  prevails  on  the  merits 
with  respect  to  any  significant  issue 
or  receives,  through  the  settlement 
agreement,  substantially  all  the  relief 
requested.  The  Board  found  that 
appellant  failed  to  meet  these  criteria. 
Accordingly,  the  petition  for  review 
was  denied. 

JOSEPH  K.  KLING  v.  DEPARTMENT  OF 
JUSTICE  (Docket  No.  AT075299048) 
April  22,  1981 

Appellant,  a staff  psychologist,  was 
removed  based  on  a charge  of  striking  a 
prison  inmate.  In  the  initial  decision, 
the  presiding  official  found  that  while 
there  were  differing  versions  of  the 
incident  by  several  eyewitnesses,  the 
credible  evidence  supported  a finding 
that  appellant  had  accidently  struck  the 
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inmate.  The  presiding  official  reversed 
the  agency  action,  and  in  an  addendum 
decision,  granted  appellant's  motion  for 
attorney  fees  under  5 U.S.C.  7701(g)(1). 

The  agency  petitioned  for  the  review 
of  the  addendum  decision,  and  the  Board 
granted  the  petition,  vacated  the 
decision,  and  remanded  the  case  to  the 
presiding  official  for  reconsideration. 
The  presiding  official  issued  a new 
addendum  decision  denying  appellant's 
motion  for  attorney  fees,  and  appellant 
petitioned  for  review  of  that 
reconsideration  decision. 

In  his  petition  for  review,  appellant 
contended  that  the  presiding  official 
erred  in  finding  that  the  agency's 
proposing  official  had  conducted  a good 
faith  investigation  of  the  incident  that 
led  to  the  removal  action.  The  agency 
asserted  that  the  conflict  between 
appellant  and  the  proposing  official 
developed  after  the  removal  action  was 
initiated,  and  that  his  failure  to 
interview  an  inmate  whose  testimony 
supported  appellant's  version  of  the 
incident  did  not  suggest  a reasonable 
and  prudent  investigation. 

The  Board  found  that  the  presiding 
official's  findings  of  fact  and 
conclusions  were  correct  and  that 
appellant  did  not  show  that  the  action 
was  initiated  in  bad  faith  or  that  he 
was  substant ial ly  innocent  of  the 
charges.  Accordingly,  the  petition  for 
review  was  denied. 

JEAN  LOSURE  v.  INTERSTATE  COMMERCE 
COMMISSION  (Docket  No.  DC03519900R ) 
April  9 , 19R1 

This  case  came  before  the  Board  on 
a petition  for  review  of  an  addendum 
decision  denying  appellant's  request 
for  attorney  fees  as  untimely. 

Appellant  was  separated  in  February 
1979 , due  to  a reduction  in  force. 
She  appealed  the  agency's  action  and, 
as  part  of  her  closing  argument  at  her 
hearing,  requested  attorney  fees.  The 
initial  decision  sustained  the  removal. 


but  the  Board  granted  a petition  for 
review  and  reversed  that  decision  in 
July  19R0.  In  September  19R0,  appellant 
filed  a motion  for  attorney  fees,  a 
motion  that  was  denied  as  untimely. 

Appellant,  in  her  April  19R1  petition 
for  review,  argued  that  her  earlier 
requests  for  attorney  fees  were  in 
accordance  with  the  Board's  interim 
regulations  and  further  argued  that 
the  interim  regulations  governed  her 
appeal  and  they  failed  to  provide  a 
specific  manner  or  time  limit  in  which 
to  request  attorney  fees.  She  also 
contended  that  even  if  the  final 
regulations  governed  her  appeal,  good 
cause  had  been  shown  to  waive  the  10-day 
time  limit  because  confusion  existed 
as  to  the  proper  manner  in  which  to 
request  attorney  fees  during  the  period 
the  interim  regulations  were  in  effect. 

The  Board  noted  that  under  the 
circumstances  of  the  case  and  in  view 
of  the  interim  regulations,  it  was  not 
unreasonable  for  appellant  to  believe 
that  her  first  request  was  valid  and 
would  be  acted  upon.  The  Board  found 
that  appellant  had  a reasonable  excuse 
for  the  untimely  filing  of  her  request. 
The  Board  reversed  the  October  30,  1980, 
addendum  decision  and  remanded  the  case 
for  consideration  of  the  merits  of  the 
request. 

SUITABILITY  AND  FITNESS  FOR  DUTY 
EXAMINATION 

OTIS  HOLT  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  DA073109001) 
April  2R , 1981 

The  Board  denied  the  petition  for 
review  in  this  case  but  granted  the 
Office  of  Personnel  Managment's  (OPM) 
motion  to  reopen  and  clarify  the 
decision.  In  the  initial  decision, 
the  presiding  official  affirmed  OPM's 
determination  that  appellant  did  not 
meet  the  suitability  requirements  for 
employment  as  a construction  represen- 
tative in  the  Federal  service. 
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The  Board  affirmed  the  decision; 
however,  it  clarified  the  issue  of  the 
definition  of  the  term  handicapped 
individual  as  cited  by  the  presiding 
official  in  the  initial  decision.  The 
Board  said  that  the  statute  does  not 
protect  individuals  whose  current  use  of 
alcohol  prevents  performance  of  duties 
but  does,  however,  protect  individuals 
from  discrimination  based  on  prior 
alcoholism. 


The  Board  found  that  since  the 
presiding  official  specifically  held 
that  appellant  was  rehabilitated,  his 
finding  that  the  Rehabilitation  Act  did 
not  apply  to  the  appellant  was  clearly 
erroneous.  The  presiding  official  erred 
in  refusing  to  consider  appellant's 
allegation  of  discrimination.  However, 
the  presiding  official  based  his 
decision  on  appellant's  false  statements 
concerning  his  prior  convictions,  and 
not  on  appellant's  alcoho 1- related 
convictions  themselves,  or  his  alleged 
previous  abuse  of  alcohol.  Therefore, 
the  Board  said,  the  presiding  official's 
error  in  this  case  did  not  affect  the 
outcome  in  any  manner. 
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OTHER  APRIL  ISSUANCES: 

THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DENTED' 

ALLEN , Fr  anc l ne , Priscilla  Copelin,  Oletlia  D.  Jarvis,  Ella  Pointer, 

Lolita  Smith  v.  Department  of  Housing  and  Urban  Development  (Docket  No. 
DC07528010282) 

ANDERSON,  Charles  D.  v.  National  Aeronautics  and  Space  Administration 
(Docket  No.  DA07528010011) 

BELL  William  v.  Department  of  Health  and  Human  Services  (Docket  No. 
NY531D8010064) 

BOELTER.  Harold  v.  Department  of  the  Air  Force  (Docket  No.  DE07528010145 ) 
CASTRO,  Modesto  V.  v.  Office  of  Personnel  Management  (Docket  No 
SF08318010061) 

CHAVEZ,  Richard  v.  General  Services  Administration  (Docket  No. 
DA03518010160) 

CLARK,  Leslie  A.  v.  Department  of  the  Navy  (Docket  No.  BN035'*09006 ) 

COHN,  Morris  H.  v.  Department  of  Transpor tation  (Docket  No.  NY97528010012) 
COPELIN,  Priscilla  (SEE  Allen) 

DARBY,  Carolyn  B.  v.  Department  of  the  Army  (Docket  No.  DA0?51R01018r? ) 
DAVIS,  Elwood  T.  v.  Department  of  the  Treasury  (Docket  No.  DAO'7528010075) 
DAYWALT.  Delbert  D.  v.  Department  of  the  Army  (Docket  No.  PH0752801021,0 ) 
DELA  CRUZ,  Dominador  S.  v.  Office  of  Personnel  Management  (Docket  No. 
SF08318010065) 

DUKE  Charles  D v.  Department  of  the  Air  Force  (Docket  No.  DA571DSS006 ) 
DUKE,  Louise  H.  v.  Department  of  the  Army  (Docket  No.  PH315HR11002^ ) 
GACAYAN,  Romualdo  0.  v.  Office  of  Personnel  Management  (Docket  No. 
SF08318010060) 

GIBSON,  Prince  E.  v.  United  States  Postal  Service  (Docket  No. 

NY0752R010121) 

GILES,  Kenneth  A.  v.  Office  of  Personnel  Management  (Docket  No. 
CH08318010080) 

GILLESPIE,  James,  Jr.  v.  Veterans  Administration  (Docket  No.  DA0752R01014? ) 
GRIBBLE,  Paul  D.  v.  Department  of  Energy  (Docket  No.  PH0^51R010^4R ) 

GRIGG,  Paul  S v.  Department  of  the  Interior,  Bureau  of  Land  Management 
(Docket  No.  DA300A8010150) 

GROVES,  Donald  J.  v.  U.S.  Postal  Service  (Docket  No.  SF07520C'093 ) 

HANSON,  Dorothy  v.  Department  of  Health.  Education,  and  Welfare  (Docket 
No.  SL075209030) 

HART,  Ronnie  v.  U.S.  Government  Printing  Office  (Docket  No.  DC0"75280in014 ) 
HEADDS,  Aaron  v.  Equal  Employment  Opportunity  Commission  and  U.S.  Postal 
Service  (Docket  No.  AT07528010140 ) 

HERSHFIELD,  Charles  J. , Jr.  v.  Department  of  the  Navy  (Docket  No. 
DC07528010i08 ) 

JACKSON,  James,  Jr.  v.  United  States  Postal  Service  (Docket  No. 

DA075209203) 

JARVIS,  Oletha  D.  (SEE  Allen) 

KEATING,  Geoffrey  v.  Department  of  Health  and  Human  Services  (Docket  No. 
NY53iD090i7) 

KEPLEY,  Rodney  S.  v.  Department  of  the  Army  (Docket  No.  PH571D8010175) 
KLANT,  Robert  F.  v.  Department  of  the  Army  (Docket  No.  CH07528010124 ) 
LIMING,  Fulton  L.  v.  Department  of  the  Air  Force  (Docket  No.  AT07528010078 ) 
MADRID,  Charles  v.  U.S.  Department  of  Justice  (Docket  No.  DA0752Q0C<012'7 ) 
MATISKO,  Robert  E.  v.  Department  of  the  Army  (Docket  No.  H0120100025) 
MCKENZIE  Chester  V.  and  C.  Marvin  Ward  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC0351R010084 ) 

MERCER,  Ronald  Dean  v.  Veterans  Administration  (Docket  No.  SL715HR110006 ) 
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MONROE,  Ronald  C.  v.  U.S.  Postal  Service  (Docket  No.  DC0752P0103P1 ) 

MOORE,  Carroll  E.  v.  Office  of  Personnel  Management  (Docket  No. 
AT831L8010063) 

MOTON,  Shirley  E.  v.  United  States  Postal  Service  (Docket  No.  AT07520°0fifi) 
NOAH,  Jeffrey  T.  v.  Department  of  the  Army  (Docket  No.  4T0'752P0100?0 ) 
O'CONNOR,  Frances  E.  v.  Department  of  the  Navy  (Docket  No.  PHP15HP0101P6 ) 
0ESTERL1NG,  Irene  v.  Office  of  Personnel  Management  (Docket  No. 
DE831L8010071) 

PATTERSON,  Alfred  A.  v.  U.S.  Postal  Service  (Docket  No.  AT07520Q290) 
PEEBLES,  William  L.  v.  Department  of  the  Navy  (Docket  No.  DE0752P010024 ) 
PITSENBARGER , Morris  D.  v.  Department  of  the  Air  Force  (Docket  No. 

HQ71218010039) 

POINTER,  Ella  (SEE  Allen) 

PROCTOR,  Lionel  L.  v.  Government  of  the  District  of  Columbia  (Docket  No. 
DC03510900i) 

RANDALL,  Sherman  v.  U.S.  Postal  Service  (Docket  No.  CH075209127) 

RANZ,  Thomas  A.  v.  Department  of  the  Navy  (Docket  No.  SF075209105) 
RICHARDSON,  Linda  v.  Department  of  the  Treasury  (Docket  No.  SF0752P010222) 
RICKETT,  John  P.  v.  U.S.  Department  of  Justice  (Docket  No.  AT0752P0101Q7 ) 
RIGGS,  Walter  E.  v.  Office  of  Personnel  Management  (Docket  No. 
DA831L8010065) 

ROBERTS,  David  W.  v.  Department  of  the  Navy  (Docket  No.  SE0752P010043 ) 
SAVAGE,  Eddie  L.  v.  U.S.  Postal  Service  (Docket  No.  SF0752P010015 ) 
SCHAFFER,  Arthur  J.  v.  United  States  Air  Force  (Docket  No.  AT075280101P5) 
SHANLEY,  Joseph  F.  v.  Office  of  Personnel  Management  (Docket  No. 

PH83iL8010246) 

SMITH,  Lolita  (SEE  Allen) 

SNYDER,  Joseph  H.  v.  Department  of  the  Navy  (Docket  No.  NY0752P0100'7P ) 
SOTO,  Michael  A.  v.  Department  of  the  Army  (Docket  No.  SF075209247) 

STITH,  Major,  Jr.  v.  Office  of  Personnel  Management  (Docket  No. 
DC831L8010170) 

STRICKLAND,  James  A.  v.  Veterans  Administration  (Docket  No.  AT0752P010040 ) 
TAYLOR,  James  E.  v.  National  Aeronautics  and  Space  Administration  (Docket 
No.  DC0351P010264) 

TOLTON,  S.  Reed  v.  Department  of  the  Army  (Docket  No.  DC531DP010100 ) 

TOMA,  Sam  Z.  v.  Department  of  Labor  (Docket  No.  PHCP52P010301) 

VERHAGEN,  Caroline  E.  v.  U.S.  Department  of  the  Treasury  (Docket  No. 
NY352B09001) 

WARD,  C.  Marvin  (SEE  McKenzie) 

WASHINGTON,  James  v.  United  States  Postal  Service  (Docket  No. 
NY0752P010100) 

WHITFIELD,  James  E.  v.  Department  of  the  Navy  (Docket  No.  1^085^8010351 ) 
WISELTIER,  Max  v.  General  Services  Administration  (Docket  No. 
PH07528010251) 

YOHE  John  A.  v.  Office  of  Personnel  Management  (Docket  No.  DCP^iLP01020P ) 


THE  FOLLOWING  CASES  WERE  REMANDED  TO  FIELD  OFFICES: 

DAVIS,  Maurice  F.  v.  Department  of  Agriculture  (Docket  No.  DC315HP11002P ) 
HOBBY,  Ronald  E.  v.  Department  of  the  Treasury  (Docket  No.  DC^15HP010211) 
LANDRY,  Paul  H.  v.  Office  of  Personnel  Management  (Docket  No. 

BN08318010042 ) 

LETH,  David  C.  v.  General  Services  Administration  (Docket  No.  CH07520Q06P) 
SALVAIL,  John  H.  v.  U.S.  Department  of  Labor  (Docket  No.  BN07520P053) 
SHOBE,  Ronald  W.  v.  United  States  Postal  Service  (Docket  No. 

DA075299034 ) 
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THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DISMISSED  - 

EDWARDS,  Alfred  L.  v.  Equal  Employment  Opportunity  Commission  (Docket  No. 
SF315H09017) 

FRENCH,  Lindol  A.  v.  Department  of  the  Navy  (Docket  No.  AT075280100M ) 
PIERCE,  James  v.  United  States  Postal  Service  (Docket  No.  CH0752OC'047 ) 
ROTH,  Doris  Grace  v.  Department  of  the  Army  (Docket  No.  PHfH 529010 "> 70 ) 


IN  THE  FOLLOWING  CASE,  THE  INITIAL  DECISION  WAS  REVERSED: 

DREWS,  Scott  D.  V.  U.S.  Pasta  1 Service  "("Docket  No."  0103538010040) 


THE  FOLLOWING  CASES  WERE  ASSIGNED  TO  ADMINISTRATIVE  LAW  JUDGES: 

ACTING  SPECIAL  COUNSEL  v.  George  H.  Farr row,  Sr.  (Docket  No.  HOi 20600105) 
ACTING  SPECIAL  COUNSEL  v.  Berton  E.  Owens  (Docket  No.  HQ120600073) 

ACTING  SPECIAL  COUNSEL  v.  Robert  H.  Smith  (Docket  No.  HQ120C00074 ) 


THE  FOLLOWING  INITIAL  DECISIONS  WERE  AFFIRMED: 

CLEMMONS,  Cary  B.  v.  U.S.  Postal  Service  (Docket  No.  SF075209271) 
LAWSON,  O'Neal  v.  Department  of  the  Navy  (Docket  No.  SF07520Q17f>) 
OSWALD,  Robert  D.  v.  United  States  Postal  Service  (Docket  No. 
CH03538010003) 

WATERS,  Mary  S.  v.  Department  of  the  Navy  (Docket  No.  PH035109077 ) 


TOE  BOARD  EXTENDED  THE  TIME  TO  FILE  BRIEFS  IN  TOE  FOLLOWING  CASE: 

SIMS,  Nathaniel  v.  District  of  Columbia  Government  (Docket  No. 
HQ12068110051) 


THE  FOLLOWING  CASES  INVOLVED  THE  ACTING  SPECIAL  COUNSEL: 

(NOTE:  Each  entry  may  represent  more  than  one  action) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Air  Force  (Docket  No. 
HQ12068il005) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (Mortensen,  Jewel  M.) 
(Docket  No.  HQ12068110017 ) 

ACTING  SPECIAL  COUNSEL  v.  Jim  J.  Dukes  (Docket  No.  HOI 20800020) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  State  (Rohrmann,  Edward  A.)  (Docket 
No.  HQ12068H0004 ) 

ACTING  SPECIAL  COUNSEL,  Petitioner  v.  Paul  D.  Sullivan,  Respondent  (Docket 
No.  HQ120600018) 

ACTING  SPECIAL  COUNSEL  v.  William  Tedder  (Docket  No.  HQ12088110057 ) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Treasury,  Internal  Revenue 
Service  (Adkins,  Mary  Ann)  (Docket  No.  H01208811D054 ) 
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DIGEST 


INITIAL  DECISIONS 


The  DIGEST  is  a monthly  publication 
containing  summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents  on  either  a 
subscription  or  single  issue  basis.  The 
price  for  a subscription  is  $13  per  year; 
($16.25  outside  the  United  States)  . 
Single  issues  are  also  available  at  a 
price  of  $1.75  per  issue;  ($2.25  outside 
the  United  States) . Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C.  20402. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board  (Volumes  I and 
II)  and  Index  to  Decisions  of  the  United 
States  Merit  Systems  Protection  Board  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $27  for 
the  three-volume  set;  Stock  No. 
062-000-00002-3.  Covering  the  period  of 
January  11,  1979,  through  July  22,  1980, 
these  volumes  consist  of  final  actions 
taken  by  the  Board  after  the  issuance  of 
an  initial  decision  in  an  appeal  from  an 
agency  action.  Board  actions  in  cases 
where  it  has  original  jurisdiction,  and 
precedential  interlocutory  actions.  In 
most  cases,  the  preceding  initial  or 
recommended  decision  is  included.  The 
cases  are  indexed  in  the  accompanying 
multi-part  index  volume. 


Initial  decisions  made  in  the  field 
offices  are  available  on  microfiche.  The 
microfiche  and  its  indexes  may  be  viewed 
at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central 
office.  To  subscribe  to  the  microfiche 
"Federal  Employee  Appeals  Decisions"  at 
$150  per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


BOARD  ORDERS 

All  Board  orders,  opinions  and  indexes 
may  be  viewed  at  the  Board's  central 
office.  Copies  of  individual  decisions 
may  be  obtained  by  sending  a written 
request  to  the  Office  of  the  Secretary, 
Room  220,  1717  H Street,  NW. , Washington, 
D.C.,  20419.  Requests  should  include 
appellant's  name,  docket  number  and  date 
of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Secretary 

Secretary:  Robert  E Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer:  Frederick  G Seelman,  Jr. 

Office  of  General  Counsel 


DEFINITIONS 


These  definitions  are  provided  for  clarification  purposes  only  and  are 
not  intended  to  convey  the  strict  legal  meaning  of  the  term. 

Deciding  Official  - the  official  who  renders  the  agency's  decision. 

Field  Office  - the  Board  office  authorized  to  receive  appeals  from  the  area 
where  the  appellant's  duty  station  was  located  when  the  agency  action  was 
taken;  there  are  11  MSPB  field  offices. 

Initial  Decision  - the  field  office  decision  made  by  the  presiding  official 
in  response  to  the  petition  for  appeal.  The  initial  decision  becomes  final 
in  35  days  unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes  the  final  decision.  If 
the  petition  for  review  is  denied,  the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal  - the  request  filed  with  a Board  field  office  for  review 
of  an  agency  action. 

Petition  for  Review  - the  request  filed  with  the  three-member  Board  in 
Washington,  D.C.,  for  review  of  an  initial  decision  of  a presiding  official. 

Presiding  Official  - any  person  designated  by  the  Board  to  preside  over  any 
hearing  or  to  make  a decision  on  the  record.  The  presiding  official 
referred  to  in  the  DIGEST  summaries  is  usually  a Board  field  office 
official  designated  by  the  Board  to  perform  these  duties. 

Proposing  Official  - the  agency  official  who  initiates  an  action  to  be  taken 
against  an  employee. 
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